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This is an action for damages for personal injury and the
negl i gent, malicious and wongful destruction of real and personal
property of the plaintiff, Harry Gay Smth. Plaintiff filed suit
in the Chancery Court for Knox County alleging that the defendant
destroyed three pieces of his property, located at 1417 Magnolia
Avenue, 1421 Magnolia Avenue and 400 Wnona Street North, w thout
proper noti ce. Plaintiff claimed that, notwthstanding a "No
Trespassi ng" sign he had erected on the prem ses, enpl oyees of the
City destroyed the structures wthout service of any final
condemmation or denolition notice. He further asserts that the
def endant refused to allow himto renove nedi cal equi pnent fromone
of the structures in which he was living. He further alleged that
as a result of the denolition and verbal threats of bodily harm
which he clainms were nmade by agents of the defendant, plaintiff

suffered a heart attack necessitating hospitalization."’

Defendant filed a notion to dism ss based upon grounds that
the Gty was inmmne from suit under the provisions of the
Governnental Tort Liability Act. That notion was denied, and
defendant filed an Answer, which was subsequently amended to set
forth the defenses of exclusive remedies and |imtations of actions
as set forth in the SlumC earance and Redevel opnent Act, codified

inT.CA 8§ 13-21-101 et seq. Defendant then filed a second notion

'Al't hough the Plaintiff alleged personal injuries as a result of defendant's
actions, the Chancellor ruled that the city was imune from suit under the
provi sions of the Governmental Tort Liability Act. The plaintiff has not raised
that as an issue on appeal.



to dismss based upon those grounds. After a hearing on the
nmotion, the trial court issued a nmenorandum opinion granting the

def endant's noti on.

The plaintiff and defendant state the issue for our
consideration virtually the sane. W summarize the issue as
follows: Wether the trial court erred in granting a notion to

di sm ss.

Despite both parties labeling the issue as a notion to
dismss, it appears that this matter was di sposed of by the trial
court as a notion for summary judgnment. A trial court can convert
a Rule 12.02(6) notion to dismss into a Rule 56 notion for sunmary
judgnent by considering material outside of the pleadings. Knierim

v. lLeatherwood, 542 S.W2d 806, 808 (Tenn. 1976). Both parties

state that the trial court did consider material outside of the
pl eadi ngs, therefore, we nust consider the notion as a notion for

sumary j udgnent .

The st andards governi ng an appellate court's reviewof atrial
court's action on a notion for sumary judgnent are well-settl ed.
Since our inquiry involves purely a question of |aw, no presunption
of correctness attaches to the trial court's judgnent, and our task
Is confined to reviewing the record to determ ne whether the

requirenents of T.R C.P. 56 have been net. Cowden v. Sovran




Bank/ Central South, 816 S.W2d 741, 744 (Tenn. 1991). T.R C P.

56. 03 provides that sunmary judgnent is only appropriate where
there is no genuine issue with regard to the mterial facts
relevant to the claimor defense contained in the notion and the
noving party is entitled to judgnent as a matter of law on the

undi sputed facts. Byrd v. Hall, 847 S.W2d 208, 210 (Tenn. 1993);

Anderson v. Standard Register Co., 857 S.W2d 555, 559 (Tenn.

1993). The noving party has the burden of proving that its notion

satisfies these requirenents. Downen v. Allstate Ins. Co., 811

S.W2d 523, 524 (Tenn. 1991). The standards governing the
assessnent of evidence in the sunmary judgnent context are also
wel | established. Courts nust view the evidence in the |ight nost
favorabl e to the nonnoving party and nust al so draw all reasonabl e

i nferences in the nonnoving party's favor. Byrd v. Hall, 847 S. W 2d

at 210-11. Courts should grant a summary judgnent only when both
the facts and the conclusions to be drawn fromthe facts permt a

reasonabl e person to reach only one conclusion. Carvell v. Bottons,

900 S.W2d 23 (Tenn. 1995).

The City's main defense to this action was that the plaintiff
failed to avail hinself of the exclusive renmedy and within the
statute of limtation contained in T.C A 8§ 13-21-101 et seq. The
Chancel l or, in her nenorandum opinion from the bench, summarized
that renedy as foll ows: "Respectfully, counsel, | believe under the

statute that the exclusive renedy at least in regard to the real



property is to file for the injunctive relief within 60 days after
service and posting of the order." She further stated that the
Cty had mailed the notices to plaintiff, but that he ignored
and/ or rejected such notices.? W believe that under the sumary

j udgnment standard, this was error

Plaintiff alleged in his conplaint and stated in affidavits
supporting his brief in opposition to the second notion to dismss
that he had not received notice. Since the trial judge took such
evidence into consideration in deciding the second notion to
dism ss, the court was to construe that evidence in a |light nost
favorable to the plaintiff. W believe that the evidence submtted
by the plaintiff did create a genuine issue of material fact as to
whet her plaintiff actually received such notice thus precluding a
summary judgnment. We nmake no determ nation, however, as to the
nmerits of plaintiff's claimthat he did not receive notice, but
nmerely hold that in light of this disputed fact, sunmary judgment
was i nappropriate and the def endant was not entitled to judgnment as

a matter of | aw

For the reasons set forth above, we vacate the trial court's

judgment granting summary judgnent, and renmand the case to the

2

T.C.A. § 13-21-105 requires that the municipality serve orders issued by a public officer
either personally, by registered mail or publication if the whereabouts of the property is unknown
and cannot be ascertained by the public officer in the exercise of reasonable diligence.
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trial court for further proceedings consistent with this opinion.

Costs of appeal are adjudged to the appellee.

Don T. McMiurray, J.

CONCUR:

Houston M Goddard, Presiding Judge

Charl es D. Susano, Jr., Judge
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This appeal cane on to be heard upon the record from the
Chancery Court of Knox County, briefs and argument of counsel
Upon consi deration thereof, this Court is of the opinion that there
was reversible error in the trial court.

W vacate the trial <court's judgnment granting sunmary
judgnent, and remand the case to the trial court for further
proceedi ngs consistent with this opinion. Costs of appeal are

adj udged to the appell ee.
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